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Casque v. 1. R. C. (1940) 2 k. b. 80. It was decided in this case that " A company is

capable of having a domicil. Its domicil is the place of its registration”. In Sealy, ibid., p. 89.
North and Fawcett, ibid., p. 174.
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sum of money and made up of various rights contained in the contract, including the right to
a sum of money of a more or less amount™. In Sealy, ibid., p. 370-371. Gower, ibid.,

p. 398-399.
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Birch v. Cropper ( 1889) 14 App. Cas. 523. In this case it was stated that * Where the **

terms of the issue do make express provision as to the right of a class of shareholders in

respect of (a) dividend, (b) the return of capital (und participation in * surplus assets™ ) or (c)

voting, then that provision is presumed to be an exclusive statement of the rights of the class
in that particular respect”. See this case in, Sealy, ibid,, p. 373-377.
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Andrews v. Gas Meter CO. (1897) 1 Ch. 361. It was stated in this case that = Where the "

terms of issue make no express distinction between the rights of different categories of
shareholders in respect of (a) dividend, (b) the return of the capital ( and participation in
'smplus assets” in a winding-up), or,(c) \otinv the rule of construction in each case is that,
prima facie, all shareholders rank equally. ”. See this case in, Sealy, ibid., p. 371-373 .
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In Peel’s case (1867) 2 Ch. App.674 was said that = the memorandum is registered and h

the company is held out to the world as a company undertaking business, willing to receive
shareholders und ready to contract engagements, then it would be of the most disastrous
consequences, if, after all that has been done any person was allowed to go back and enter
into un examination (it might be years afler the company had commenced trade) of the
circumstances attending the original registration and the regularity of the execution of the
document™. In Topham and Topham, ibid., p. 46.
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footnote 10, p. 34.
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protection by saying it insured that an investor in a gold mining compuny did not {ind
himsel{ holding shares in 4 fried-fish shop™

Gower, ibid., p. 165. "
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(1918) A.C. 514. In Sealy, ibid., p. 86-89. ™
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to serve a double purpose. In the first place it gives protection to subscribers, who leurn from
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persons who deal with the companhy...™,
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Topham and Topham, ibid., p. 177. Morse, ibid., p. 113-114. Gower, ibid., p.139. 7
Sealy, ibid., p. 208.
Topham und Topham, ibid., p. 178. b

In Ferguson v. Wilson ( 1866) L.R. 2 Ch. App. 77, it was stated that = Theyv{directors) H
are merely agents of the company. The company’ itsell connot act in its own person. for it has
no person, it can only act through directors, and in the case is, as regards those directors,
merely the ordinary case of principal and agent, ... Where the liability would attach to the
principal, and the principal only, the ability is the liability of the company . See this case in
Topham and Topham, ibid., p. 178.

Lennard’s Carrving Co. v. Asiatic Petroleum Co. Ltd, (1915) A.C. 705. HLL. It was stated *'
in this case that ** ... a corporation is an abstraction. It has no mind of its own any more than it
has a body of its own: its active and directing will must consequently be sought in the person
of somebody who for some purposes may be called an agent, but who is really the directing
mind and will of the corporation...”. See this case in Gower, ibid., p. 205-206. Sealy, ibid.,
p. 62-64.

Sealy, ibid., p.208-226. '

it

Gower, ihid., p. 571-372.
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Great Eastern Rail Co. v. Tuner (1872) 8 Ch. App. 149. It was stated in this case that © *

The directors are the mere trustees or agents of the company - trustees of the company’s
money and property; agents in the trunsactions which they enter into on behalf of the
compuny-...”". See this case in Topham and Topham, ibid., p. 179.
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(1856) 6 E. & B. 327. In Sealy, ibid., p. 196. Gower, ibid., p.183. Topham and Tophum, ’
ibid., p. 39-40. Pennington, ibid., p. 161-163.
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Gower, ibid., p. 184.
(1875) L.R. 7 H.1.86Y. In Sealy, ibid., p. 197-200. Gower, ibid., p. 192. The court stated o

in this cuse that ** when there are persons conducting the affuirs of the company in a manner
which appears to be perfectly consonant with the articles of association, then those so dealing
with them externally are not to be aflected by any irregularities which may take place in the
internal management of the company™.
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Pennigton, ibid., p. 163. Stated that * The countries of Western Europe give no legul
protection Lo innocent third parties if conditions or procedures which the articles of association
ol'the company require to be lulltilled are not complied with, ... English law is therefore more
advantageous to third persons deuling with a company than other legal svstems ...7,

Section (9/1) ol the European Communities Act 1972 suys that ** In favour of a person '
dealing with & company in good faith, any transaction decided on by the directors shall be
deemed to be one which it is within the capacity of the company to enter into, and the power
of the directors to bind the company shall be deemed to be free of any limitatin under the
memorandum or articles of association; and a party 10 u transaction so decided on shall not be
hound to inquire as 1o the capacity of the company 1o inter into it or as to any such limitation
on the powers of”the directors, and shall be presumed to have acted in good faith unless the
contrary is proved™. In Sealy, ibid., p. 110, 207-208.

See detailed analysis of section (9) of the European Communities Act 1972 in:Gower, p. B
184-190.
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In Joint Stock Discount Co. v. Brown , the court decided that where directors had

missapplied funds of the compuny , they had commited a breach of trust and were jointly und
separately liable. See this case in Topham und Topham, ibid., p. 179.
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Pennington, ibid., p.115. Gower, ibid., p. 164. Topham and Topham, ibid., pp. 63, 266. "
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Pennington , ibid., p. 111. Sealy, ibid., p. 78-79.

(1875) L.R. 7 H.L. 653. In Seuly. ibid., p. 80-85. This leading case introduced this rule

“A company incorporated under the Companies Acts has power to do only those things which
are authorised by the memorandum of association. Anything not so authorised, expressly or
implicitly, is ultra vires the company and cannot be ratitied or made etfective even by
unanimous agreement of the members™. See also, Pennington, ibid., p. 112-114. Gower, ihid.,
p. 164.
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Directive No. 68/151/ E.E.C. In Sealy, ibid., p. 109. VA
Companies Bill 1973. In Sealy, ibid., p. 110. v
Pennington, ibid., p. 117-119. "
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Pennington, ibid., p. 114. Gower, ibid., p. 168.
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It has been said in this case that * It would seem , therefore, logically to follow that, in v

transterring the application of the rule against trading with the enemy from natural to artificial
persons, somthing more than the mere place or country of registration or incorporation must
be looked at. My Lords, I think the analogy is to be found in control, an area which, if not
very familiar in law, is of capital importance and is well understood in commerce and finance.
The acts of company’s organs , its directors, managers, secretary, and so forth, functioning
within the scope of their authority, are the company's acts and may invest it definitively with
enemy character. It seems to me that similarly the character of those who can muke and
unmake those officers, dectate their conduct mediatly or immediatly, prescribe their duties
and call them to account, may also be material in a question of the enemy character of the
company’’.
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Gower, ibid., p. 135. T
(1906) A.C. 455. In Sealy, ibid., p. 60-62. North and Faweett, ibid., p. 172. et
It was stated in this case that ~* ... a company might have its chief seat of management e

and its center of trading in Engalnd under the protection of English law, and vet escape the
appropriate taxation by the simple expedient of being registered abroud and distributing its
dividends abroad.” In Sealy, ibid., p. 61.
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(1899)4 TC 41. In Pennington, ibid., p. 60.
(1956) 1 A11 ER 693, (1956) 1 WLR 352,(1957) 1 A11 ER 561, (1957) 1 WLR 464,

HL. Ajudge in the Court of Appeal said that ** My conclusion does not involve the position
that {the subsidiary}, instead of being an independent legal entity, is a mere branch of {the
American company} : but {the subsidiary}, though a separate entity, is in fact wholly
controlled by {the American company}, and in the making of what may be described as {the
American’s} proprietary branded articles it acts under the close direction of { the American
company} in all respects, and in selling those articles to {the American company's} customers
it does so on terms fixed by {the American company}, so that after allowing { subsidiary}its
costs and a percentage thereon the whole of the profits on the transactions go to {the
American company}”. In Pennington, ibid., p. 61.
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Pennington, ibid., p. 63-64.. "

(1969) 1 W.L.R. 1241, 1254, It was said in this case that ~ the doctrine luid down in '

Salmon’s cuse has to be watched very carefully. It has often been supposed to cast a veil over
the personality of a limited company through which the courts connot see. But that is not true.
The courts can, and often do, draw aside the veil. They can, and often do, pull off the mask.
They look to see what really lies behind. The legislature has shown the way with group
acounts und the rest. And the courts should follow suit. {The subsidiary} is the creature, the
puppet, of little woods in point of fuct: and it should be so regarded in point of Law.” In
Gower, ibid., p. 125.
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The study begins with an introductory chapter that describes
the historical background and the advantages of the independent legal
personality. The next two chapters review the requirements for
formation, restrictions on legal capacity and the circumstances that
justify the lifting of the veil.

The deductions and recommendations drawn from the study
are set forth in the conclusion. The study concludes that there is a
consolidated concept for the legal personality in Palestine. However,
the general framework for this concept has not developed beyond that
found in the provisions of the original foreign laws upon which the
current Palestinian laws are based.

The general framework provided by the consolidated concept
of the legal personality as defined in Palestinian law is appropriate to
be used in Palestine at present. However, this study suggests that the
" trend in modern company law of reevaluating the advantages of the
independent legal personality should be taken into consideration when
developing a new consolidated company law for Palestine. In
particular, it is advisable to merge the legal principles expressed in the
West Bank and Gaza laws in a manner that will insure that the
formation of the legal personality is subject to strict legal norms. A
consolidated law should maintain a balance between the rights of
shareholders and the rights of third parties, and contain provisions that
clearly define the circumstances under which the legal personality can
be disregarded.

Furthermore, the study recommends that the Palestinian
Judiciary should as a rule look upon the public limited company as a
separate legal entity. However, in cases where the public limited
company is used for illicit purposes and to disguise criminal activity,
the veil should be lifted so that the actors are exposed to liability.
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In Palestine, the independent legal personality has long been
acknowledged, and the public limited company is the most prominent
channel of investment. Two separate laws govern the public limited
company in the West Bank and the Gaza Strip. Companies Ordinance
No. 18 (1929), a legacy of the British Mandate, is in effect in the Gaza
Strip. Companies Law No. 12 (1964), a legacy of Jordanian rule, is in
effect in the West Bank. The West Bank law is a combination of the
law in effect in the Gaza Strip and the Syrian Trade Law No. 149
(1949), drawn from the French code. The fact that the 1964 law in
effect in the West Bank is a combination of laws from common law
and civil law jurisdictions raises the question of whether a
consolidated concept of the legal personality exists at all for the Gaza
Strip and the West Bank.

This study seeks to answer the following questions: What is
the justification for acknowledging the legal personality of a public
limited company? What are the advantages? What should be the
standards for controlling its formation? What should be the limits of
its independence?

Throughout the study, emphasis is given to the apprehension
about the independent legal identity that has led to the enactment in
many countries of special regulations governing the formation of the
public limited company. These regulations restrict its legal capacity
and permit the practice of “lifting the veil”, or imposing liability on
the shareholders. This paper evaluates the future of the public limited
company in Palestine in light of the reservations about its nature.

The methodology of the study consists of analysis of legal provisions
and court decisions and comparison with modern company legislation.



The Concept of Legal Personality of Public Limited
Companies in Palestine

The aim of this study is to examine the legal personality of
public limited companies in Palestine. The primary issue addressed is
the vagueness of the meaning of “legal personality” under the
company laws in effect in Palestine.

Various legal systems have acknowledged the legal personality
of public limited companies. A public limited company is a legal
entity that exists independently of its members, and is capable of
acquiring rights and being subject to obligations apart from the
company’s shareholders.  The legal personality of this type of
company provides better economic advantages than the legal
personality of other types of companies and partnerships. Because the
law recognizes the public limited company as an independent
personality that possesses financial responsibilities, legal capacity and
a specific nationality, a thick veil conceals the persons constituting the
company. Furthermore, a company’s shareholders are not held liable
for 1its debts beyond the value of their shares. They also have the right
to transfer their shares, as they deem appropriate.

While it is widely acknowledged that treating a public limited
company as a legally independent entity has a positive impact on
national economies, many countries, specifically England and France,
also recognize that there are disadvantages. Therefore, this concept
has been treated with great circumspection by th&se countries.
Whereas on the one hand they recognize the need for respecting the
legal personality, on the other hand they impose strict regulations
governing the formation and administration of a public limited
company, which curtail its legal capacity and at times even ignore the
separate personality.
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